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Coltecting the intention of the parties from the whale
evwepus aof The fnsteument, and Qeclaring it to have Leen,
anowe Jitve atrtady wreitien, the decree of (e Chizmeellor
roLoving the kduse and lut from inqunbrance by the maort-

e I8 curreel,
b

M. Co L Puryvear, Ex'r, et als. v, Ehzabeth
Edmondson ¢t als.

maasasexe. When vested. A devise of lands and other property to
L+ salil after the termination of a life estate, and the proceeds
o B “cqually divided bLotween my brother John Winstead's
ealidren, and my nephew Keoning, and nmy sister Mason Wilson,
aml her children, all to be made cqual;” with a codicil tirat it he
vipaally divided between the elildven of my ULrother John Win-
stead. my nephew John Koningz, sister Mason Wilson, awd the
chililren of =aid Mason Wilson, each one 1o have an cqual share
—gives to ench an equal Interesl por capifa, vested in preseati,
amd the inferests of the children of Tolin Winstead are subject
to sale for their debls during the life of Lhe life tenant.
Cazes cited and reviewed: Satterficld v, Ivey, 11 Hun., as;
LBridgewater v, Gordon, 2 Sneed, 3; Deasley v, Jenkins, ? Head,
101 [44] Harvis v, Alderson, 4 Sneed. 230: Petty v, Moore, 5
Suced, 1205, Alexander v. Waleh, 3 Head, 493; Lockwoad v. Nvye,
2 Swan, $19,
[Cited In: 2 Shannon's Cases, 104:
Pickle, 373; 20 Pickls, 151, 18°:

: 8 Lea, 574; 15 Lea, 80; 12
;22 Pickle, 254.]

FROM WILLIAMSON.

Appeal from a desrec of the Chancery Court at Franlklin, June
Special Term, 1868, W, I, S. Hiu Chancellor,

Camphbell, MeEwen & Rullock, for complainants, con-
tended thae the =it was of money, not property. That
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rodil e said Snmne) Having survivia] (e teslttar, but

dving: before the falling in of (he Jife eslate, ol after

i said Tevy and sule. Phe Durchasers of his said remin.

Her inlerest arpe clidming (e samte, and are made mErties
defendanl with the Jegntees and _devisees under the wiil.
The only guestion in taniroversy is, wheilior, yader | he
provisions of {he will the snid Sanel Winstead, Jr., (nok
avested and transnissille eresy ju_spid estale, HEHY
whether the said [urchasers acquired any interest by
their said prrecliase,  The Cliineellor wag of opinion, and
80 decieed, that the LequestUin remainder WaK 10 n elass,
tad that they oniv were entifled (o it who were survivine
gt _the time of the falling in of the life esiaie. Frou this
decree the purehaser appealed.

The critevion by which Courts are to be puided in golv
inge o question oficn so vexedtand so dibicall, is Ui in-
tention of“the testatar, And to aseeriain ihis intention,
we must look to the manner in which the testalor has
designated the abjeers of hix Bouniy.  The key to suel
an inguiry is, do the testajors words dmpore ihat e
imtended that the remainder should wo to any number of
Persons am a unit; or, that the persens who nre 1he ab-

" Jeets of Lis hounty [49] should each take a several inter.

est at the flling in of the life estate? If he would trans.
mit (he esinte in reimainder to a class who may Le sy
viving at the falling in of the particalpre eslate jndefinite
i unmber amd of INCCrUn aEeregate existeones, ix not
ditientt to adepy aperilive words of devise sy
Veothat paepiose. If, on e other haanl, it he Lis Purpase
LU P T GRS inferest iy remstinder, the devisces op
e iy L indivated with sueh g deprec ol cerrainny,
LA X AT oot ey YN TR IR Persans intended, )
T e At wagale sl Lee wuncli cm 1an jriobis g the char
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testament of Samuel Winstend, deecased, and brings this
i . - for ins{ructions in_thye disposition ot
Epid estate. The will grives o life estate in four tracts of
Lind and other property [47] to (Le teslators widow, and
provides for the sale thereof after the deadb of the widow,
and by the sixth itew_of ibe will, the procecds of sinid
sule are disposed ol as [ollows: '

o1t isomy will and desive_that 1he monev arising from
the_sale of wy four sracts of lapd, and all wmy ether prop-

Lorty, he egualiv divided between my brother John Win-
glead’s ehildren, and iy nephew IKoninge, aod my sis_lgt
AMaxon Wilson and her children—all to e made egual.”

The pervading iden of the will, which wiis exeented sev-
cril vears belope the Jate civil war, seems to have hoen
the emancipation of 1he brge numbey ol slaves then own-
ed_by_the testator. and theiv transportition 1o Liberia,
for which parpose ihe will ereates an ample fund by the
gale of cortain valuable property. )

In 2 rcodicil executed some years alter the writing of

the will, gecurs (s provision:

Ay will and desive s, and T do will and appoint that
1he moneys arvising from the sale of the lands and personal
propertt willed and direeied to be sold afier the aeaihzof
my wifo, be equally divided between the children of my
brother John Winstead., and 3oy Nephew, John RKoning,
sixter Mason Wilson, and the ehildren of said Mason Wil-
gon, each one Lo have an_equal share; and should any of

the_nbove persons o hepeficjarjes objeet or contest my
will, T will and dipect that the shave ol sueh person or
Peneficiaries in this ftem of _my will w0 contesting, be
withhwld and ubstracted from his or her [48] shape, i
given Lo sueh ol e persons o beneticiaries in this iteim uf

oy will, nw o shigll not contest the sanee!
Thetding the e entate, Une interest in reoiiiteler 0!

. v . ] .
Samnel Winatead, Jro who was age of the abiddeen o000

P
teetatnr’s brotloer Jabin, evferred to, mave e A

HR
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testament of Samuel Winstead, deveased, and Lrings this
bil of interpleader for instructions in the disposition ot
suid estate. The will gives a life estate in Tonr tracts of
lund and other property [47] to the testator’s widow, and
provides for the sale thereof after the death of the widow,
and by the six{l item of the will, the procecds 01’ sitid
sitle are disposcd of as follows:

“It is my will and desire that the money arvising from

the sale of my four tracts of Iand, and all wny ather prop-
erty, be equally divided Letween my rother Jobn Win-
stoad’s children. and my neplew Koning, and my sister
Magon Wilson and her ehildren—all to Le made equal,
_ The pervading idea of the will, which was exceuted sev-
eral years befure the late civil war, seems (o have been
the emaneipation of the lirge number of shives then own-
ed Ly the testator, and their Lramsportation to Liberia,
for which purpose the will creates an ample fund by the
sale of vertain valuable property.

In a codicil excented some years after the writing of
1he will, ocemes this prrovision:

My will and desire Is, and T do will and appoint {hat
the moneys arising from the sale of (the lands and personal
property willed and direcied to be sold after the death of
ny wife, be equally divided hetween the children of my
brother John Winstead, and my Nepliew, Jolm Koning,
sister Mason Wilson, and the children of said Mason Wil-
gon, each one (o lave an egaal shave: and should any of
the above persons or Leneliciaries olbjeet or centest my
will, T will and direet (at e shave of such person ar
Lencfivinries in Uhis Hem of my wil) so contesting, be
withheld and abstracied from his or her [48] sharve, an
given fo snell of 1he persons or benefiviavies io this ilem af
my will, as shatll not conlest the same”

Tending 1be life estate, the interest in remainder of
Samnel Winstead, Jr.,, who was one of 1he ehildven of the
testator's Leodher John, referred to, was levied on and
] 38
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010 ] snid Snmuel having survived the testitor, but
Aving hoefore the falling in of the Tife estale, and after
thie =aiil fevy and silec The purcliasers of hig said remain-
der intepest are clabming the same, and are made parties
defendant with the legntees and devisees noder the will.
The only gquestion in conlroversy is. whether, under the
provisions of the will the <aid Samoel Winstead, Jr, tonk
a vested and fransmissible interest inos=aid estate, and
whellher (he snid purehasers acquired any inferest hy
their said purchase. The Chaneellor was of opinion, and
80 ducreml, (hat the beguest in remainder was to a class,
and that they only were entitled to it, who were gurviving
at the time of the falling in of the life estate. From this
deerve the pnrchaser appealed.

The critevion by which Courts are to be guided in solv-
ing a question often so vexed and so diflienlt, is the io-

1 teution of the testafor. And to ascertain this inteotion,

we must look to the manner in whieh the testator has
designated the objects of hix bounty. The key to such

b an ingniry is, do the testator's words imporr that he

intended that the remainder shonld go to any number of
persons as a unit; or, that the persons whe are the ob-
jeets of his bounty [49] should each take a several inter-
est at the falling in of the life estate? If he would trans-
mit the estate in remainder to a class who may he sur-
viving at {he falling in of the particular estate. indefinite
in numbey and of uncertain agovegate existence, it is not
dificult to adopt operative words of devise appropriaie
to that purpose. If, on the other hand, it be his purpose
to give a vested interest in rewmainder. the devisees or
legatees may be indieated with sueh a degree of cerrainty.
that no doubt can cxist as to the persens intended. and
the operative words should be such as to indicate the char-
acter and proportion of the extate intended to he given.
ITe need not naume all the parties, but he should identify
them by such®mention as to make his purpose manifest.

!
30 )




See M Sl uwipva,, dead, WE U, V. g, BUIIYLUzOR o ol

The question, whether a remainder is vested or contingent,
and whether, when an estate is devised to a nnmber of
persens in remainder, they take per capila as a vested
transmissible present llllt'l(.'\t to be cujoyed in furluro, or
Cbar slivpes, as a cass of uncertain existence or indefinite
number, at the termination of the partienlar estate, is one
which has given vise to mueh difienlty, not beenuse of the
absence of well established principles to guide the Courts,
but on account of the diMiculty of applying these princi-
ples to the multiform phases in which the question is pre-
sented, and the obscority with which the intention of the
testator is often involved by the inartificial framework
of testamentary dispositions.

It is said, very traly, that “wills are [requently [50]
drawn in sneh a rude and perplexed composition us to be
almost impossible to Le reduced (o a consistent and in-
telligent meaning.” A remarkably instance is cited in
the ease of Noe v. I;‘.‘I'l':ltl_. 6 Manning and Granger, 314,
which was carried to the House of Lords, in which {he
twelve Jodges were nearvly equally divided on 1l guestions
whetler a remainder vested in A, or Iy, and when; or
wias void for uncertainty; and whegher the wards “fiest
wiale ieir of the raneh of DOs Gamily™ were 1o be con-
sidered ag nsed by the testator in a technical op in a pepu-
lar sense. These questions, it is said, led to very learned
and claborafe discussiong, and it is added there can he
no provision which will aveid such questions, as long as
a freedom of devising is allowed. They are zajd to be
bevonmd the veach of the ingenuify of codifiers: 4 Kent,
(32 The whole question must he resolved into one of
intention at last, which Chancellor Kent ealls the pale
rtar, by which the Courts are to sieer: 4 Kent, 337, This
inteution must be deduced, not from isolated parts of the
will, but from the scope of 21l its parts which have the
remotest reference to the quesiion under construclion.
And if the instrument be evidently written Dy an nnskilled
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pend, the conimon and pepular sense of (erms and expros-
gions used st prevail vather than (e reclimical seuse,
aml in such ¢ases the inteution,is often appacent in spite
of strict grammatical restraints, or the elect of unskill-
ful punectuation, And indeed, althoush the develution
of lurge estafes  is somctimes  made 1o depend
[51] upon the elleer of a semicolon, yet we recognize the
foree ol an ebservation of the Supreme Court of ile
United Stittes in Ewing v. Duenett, 31 Det,, 41, that punet
nation is 4 mast fallible standard by which to interpret
o wreiting. The rule is thus stated in the Euglisl author-
itivs: “Ruch, indeed, is the espeet paid to intention, that
a construction may be made to support it, when plain
npon the whole will, even against strict grammatieal rules.
But an express dispusition can not bLe controlled by in
fevence:™ 11 Ves, 1485 1 Ves, Jdr, 269; 2 sSwanst., g s
Binlst,, LTS

The testator is presumed to have used words in their
eedinary seose, unless it appears from the context that
he nsed them in some orher sense; or unless by o refer.
euce fo extringic circumstances, the use of the words in
their ordinary sense wonld render the provision of the
will inoperative or insensihle: Mowatt v. Carow. 7 Paige,
H080 And, again, where the will is evidently deawn by an
unskilled hand, the terms used shall receive their pop-
ular, not their technical meaning: Farper v. Wilson, 2 A,
K. Marsh., 4G0.

It has Leen repeatedly announced from this benel that
the law favors the vesting of estafes. And this is the
Jrevadling doctrine of the Courts at the present day. It is
sithl Dy o learned author of our nwna conntry that there ean
lvs mo guestion that the {endeney of {he wore recent de-
cisions is. clearly in favor of holding all estates in remain-
der to be vested when that ean be fairly done without too
aeeat violenee to the [52] language used: 2 Redf. Wills,
(12, Xo remainder. savs Chancellor Kent, will be con.
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strued {o be contingent which way consisten(ly with the
sutention Le deemed vested: Kent, 203, And it is clse-
where stated that where there is o donbi, the vested
rather than the contingent remainder will e favored:
Olney v. Ilulls, 21 I'ick., 311; Dingly v. Dingly, 3 Mass.,
535; Shattuck v. Stedman, 2 Tick,, 4687

It i suid that the conflict between (e cases upan this
gubject in our own Looks is more apparent than real, In
Satterficld v, Ivey, the beruest was of a sluve to Elizabeth
Mayes for life, with remainder to her danghiers. And it
was held that the bequest was to a class of persons with-
out specific designation by name, and (he danghlers alive
at the time of the death of the mother constitute that
class, and ave entifled to the entire benelit of such Lequest:
11 Hum,, 58 In Dridgewater v. Gordon the testator gave
his estate to his wife for life or widowhoud, with provi-
o his children; and directed that
the whole be cqually divided belween the children, share
and shave alike, at {he termination of {he particular es-
tate; and it was held that ihe iuterest in remainder vested
at the death of the testator, {0 be enjoyed in possession
at the termination of the Jife estate, and that the children
took a several interest in remainder as ienanis in com-
mon: 2 Snced, 5. In Deasly v. Jenkins, the will provided
as foltows: “I give all the Lalance of my land fo my Lbeother
iram during his natural life; and at his death my [53]
will is that all my lands he zold—excepting what 1 have
given 1o my {wo nephiews—and the |n'ﬂc(‘v|i:~5 of said lands
to bie equally divided between all my brothers” and gisters’
ehildren; and it was held thai the fund vests in the de-
seribed class as a class, as it exisls al the time fixed {or
Jistrilition of {he smne; and under this clanse it goes to
the childran of the brothers and sisters of fhe testator,
as # class, living at the terminaiion of ihe life esiale: 2
TMead. 1. In Uarris v. Alderson, where the testator set
tled upon trastees a part of his eslate, with dircdctions
42
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that said property, and (le inclease thercol, should be
tiuken eave of for (e express use and benefit of L daugh-
ter, atnd her ebildren thag she now lLay or niay herealtor
have, aud applicd to their use ang benefiy, and no other
whatever, and at her death, to Lo equally divided between
her children; it was held that the children living at the
deitth of {he testator, sind those born afterwary
took vested and transmissible intere
said estate, to be cujoyed after the deatl of the mother:
I Sneed, 230, This Gitse, says the learned Judge, fally
under the ]iridgu\\':llvr, and not umder the RBatterfield case
—which two cases, he observes, are not in conllict with
vach other whepy correetly understood, but only present
the two classes of cases which are so fully treated of in
the books on that branel of the law: Id., »54. 'Ip the case
of Ietty v, Moore, where the testator by his will lefé his
entire estate, real ang personal, to his wile duriy
with remainder to his cleven t'fl“dl'(.‘ll,
a codieil, vested the share, whatever it might Le, of [54]
seven of said children in three of his sous in trust, to be
managed by them aftor the death of the widow; and pro-
vided that in the evont of either of said eleven children
dying without an heir of his or her body, (hat all of hisg
or her share shall return to his estate, angd be equally di-

vided among thoge that may be living

Z; it was held that
the effect of said codicil was 1o give a present vested in.

terest, with an executory devise, over upon the Lappening
of the contingeney vamed, and that upon the dent, peud-
ing the life cstate of one of said seven children leaving
no children, his share would be subject to Dass in-the or-
dinary course of descent to his representatives, real and
personal, and upon the falling in of the life estate would
be subjeet .to hig ereditors: 5 Sneed, 126, In Alexandes
v. Waleh, the will contained the following clause: «1 give
to my sister Naney all my landed estate, and negro man
named Abe, and negre boy named Stephen, during her

43
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patural life, then fo Le seld and equally divided amongst
my sisters and brothers,” and it was held (hat the re-
mainder vested, and the sisters and brothers did not take
as a class: 3 Uead, 103,

Now, it will Le observed that no two of these cases are
identically the same, and cach is made to depend upon
wlatt scewed to be the intentivn of the testator, as indi-
cated by the language used. ln ascertaining this inten-
tion, much force is to be given to (he designated propor-
tions in which the will directs that the estate is (o pass.
If the objects of the testator’s Lonuty and allection be
his neplews and nicces, the ollspring of several brothers
and sisters—each c¢lass dillerivg in [55] pumber—one
having five children, another nine, anviher three, and
another one, and he create Ly his will a life estate, and
give the remainder to these neplews and nieces, naming
the child of that sister who had but one child, and then
designate the others as children of certain named brothers
and sisters, and say they shall share cqually in the said
remainder—‘each 1o have an c¢qual share”™—then we may
salely assume that the testator meant that cach individual
should take n vested esiate in rvemainder; or, that upon
the falling in of 1lie life estile, the sume was to be divided
juto as many parts as there ure nephews and nieces.  For
we can not suppose, in the absence of an expréss inten
tion so to do, that the testator should provide that the
¢hild of one sister should lmve oune-fonrth of his estate,
and that (he others shonld have but one-seventeenth part
eaeh of the balance. It is said that the distinction as to
taking per capiln or per stirpes, will prevail when a be-
guest is made to “relations™ or “family,” without mention.
jug the proportions in which the fund is {o be divided; in
which case, it is gaid, the statute of distributions will reg
wlate the manner as well as the number, in which the
pariies are 1o take. And the case of Thomas v. ITaile,
in Cases fempore Talbot, 251, (said to be a ook of great
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- i ,
¥2 qatherity, though not a1 monuvueny worthy of Loed Tal-
g . : B¢
of t-ot"~ virtuesd in o which it was held thae where the Y-
,{ sest b toorelations o be equaliy divided wmong them,
: 7 ; :
5

tree alivision =Dl be per cupity, although the state of the

: ﬂt :..:nii\ is suelas woull require g distribution per slirpes,

" ; ;,;..:.-;‘- the stalute,  Angd severyl illustrative cases ure

f o tedoas the case of Dugdale [5G]) v Dugdale, 11 Ieavy,

;_'ﬂ" o2 where 6 was held that if the Lequest is of o fund (o
L [

- divided equally mougst the iestator's noxt of kin,
tath maternal and aternal, it is divisible between (e
two elasses per o cupity and uot per ivpes. And (e case
of Dowding vo St 3 Deav,, 541, in whicl it wus held
that where the bequest was to A, and to the children of’
Lot e equally divided, they take per capite. And so
a1 1he ense of Abrey v. Newma n, 16 Beav., 430, where there
was a bequest of & fund to Lo equally divided between
Aol wife, and B ang wife, for their lives, after whieh
to b equally divided between the clhildven of A ang B,
dowis held that the ehildeen took per capita. And tliese
distinetions are very well illustrated Ly another case
from the same anthority, where there was a bequest to A,
for life, alter which, equally amongst lier sisters or their
childeen living at hey decease; it was held that such of
the children as were entitled. tool per stripes: Congreve v,

. Parker, 16 Beav,, 435; Vide note, 2 Wil Ex., 1362,
it will be seen, therefore, from these authorities, that
i the solation of analogoug questions, the Courts have
uat failed to recosnize the significance of the testator's
aving indjeated the proportions in which tle remaindey
~houlid be distributeq, as evidence of his intention to cre-
At vested and transmissible interest. Thus it will be
alecerved that in oy own ecases, already cited. of Dridee.
waler v. Gordon, 2 Eneed; ITnrris v, Alderson, 4 Sneed;,
Petty v, Moore, 5 Sneed; and Alexander v. Waleh, 3 ITead,
‘n which the estates in remainder were severally held to
b vested, the Proportions [57] are designated by the
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words “cqually divided;” while in ihe case of Sallerficld
v. Ivey, in which the bequest was 10 Elizabeth Mayes, foy
life, and remainder to her daughters, 1o proportions are
indicated; and in the only case cited where the words
“oqually divided” are used, is that of Beasley v. Jenkins
2 Tlead, where ibe bequest in remainder was held to be
to a class, the operative words being, (iat the remainder
was to Le “equally dividud betweel all my brothers' and
sisters’ children,” without the mention of nuy of them,
nominatim.

That the legatces in remainde
Winstead were all in his mind when
were severally the objects of his afTection and lis bounty,
is most manifest from the manner in wliieh they are
pnamed in the will; and that e intended lo vest cach of
them with an individual intcrest in the same, iz apparent
from his rvepeated declarations of an intention that one
shall not have wore than anolher, but that they shall
share Lis bounty equally. The beyuest is to “my brother
Johm ‘Winstead's children, and my nephew Kouing, and
my sister Mason Wilson, and her children;” aund the pro-
puriions are, “to Dbe equally divided;” and again, sall {o
e made equal;” and in {he codicil, (he Leneficiaries are
named in the same order, and the proportions again in-
dicaied by the words, ~ogually divided,” and by the still
more shenificant exprission, Saach one to have an equal
Under the rules and principles of interprelation
aleeady sfated. we are of opinion that these parties i
remainder cach fook, at e death of ihe testator, a
£58]) vested {ransmissible inferest in remainder; and that
cuch intevest was a leviable interest, which might be sule
joet 1o sale for the payment of debis, in an approprinie
farm of proceeding: Vide Lockwood & Co. v. Nye of aly
2 Rwan, 519.

The decree of the Chancellor is reversed; but as the
reeard does not advise us of the pa rlicular form of proceed-
46

¢ in the will of Samuel
‘he wrote his will, and

share.”
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ing under which e pypensers of the interes® of
Winstead, Jr., elaim (0 sitne, we remand the enn
further proceedings the Chaneers Court, witle, -
terminingg the validity o gaid levy amd =ale,

"

. M. Robb, PI'till in Prror v, Susan I .
. Adm’x.

1. Verer,  Substantial respopse good. Although a vepd:-
nat respond severally to ouch plea amd may not Ue fupy;
technleally acetirate, yet the Court witl sustajn it, i j-
or legnl effcet makes a response to the pleading.

2. Ewsol. Bad plea held good ; aehen curcd by verdidd. 1orpe

to overrule a demurrer tg pleas which are atfterwards ni. .
by verdiet, is not error for which an appellate Court will -.

Cases cited:  Neddy v. Stale, § Yer. Seh: M Olivel Cor:
Shubert, 2 Head, 116; Porter v. Woads. 3 Ham., 50; Ai-
Churchman, 4 Hum., 218; Tlarris v. Tarlor, 3 Sneed, 55

3. Poacrice.  Awucillary slttechment., Plce in cbaienen: 1o
tricd. A defendant may plead in abatomen: to an anej.
tachment, and may have the Issue thergon tried before 1:.
ou the merits, and if the facts are sucient. and foune -
defendant, the property will be releass..

4. Same Same. Same. Efjeet of. Such plea. [ foun:
plaintiff, will not preclude the defendzai {rom his Jef. |
the merits.

[59] Cases eited: Rainey v, Sanders. 4
Parker, 1 Tenn., 53; Straus v. Weil. § Cold
Meigs, 122; Barber v. Denning. { Snedd

[Cited in: 3§ Tenn, Chy., 643: 7 Lea.

368; ¢ Pickle, 737; 23 Pivkle, G31.602.0
e ] . )

Heom, 447: Ba -
21; AMelice v
: 3 Snees, oy

1{ Lea, 403

FROAM SUMXNER.

Circuit Court. Demurrer disposed of, = . had at -
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